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I . PURPOSE

This Notice supersedes Notice H 99-28 and provides

gui delines for inplementation of Section 532 (b) of the
Department’ s Fiscal Year 2000 Appropriations Act, P.L. 106-
74. Instructions are provided for an owner’s participating
in retention of Excess Incone for projects with assistance
t hrough the Section 236 Interest Reduction Paynents Program

There is presently a Regulation at 24 CFR 236. 60 (Rev.
April 1, 1995) which has been saved by 24 CFR 236.1 (c) of
the current CFR  Such Regul ation, in general, provides
that excess inconme is to be remtted to HUD. HUDis in
the process of updating the Regulations to reflect Section
532(b) and other statutory changes made after 1995.

One of the objectives of the Notice and the ones
heretofore issued permtting owners to retain Excess

| ncone has been for the Departnent to obtain practical
case by case experience in connection with recently
expanded statutory authority in this area. The
Department’s intention is to utilize experience gai ned
through this and previous Notices to promul gate a new
regul ation. The Assistant Secretary has issued a waiver
of the current regulation to cover these Notices pending
promul gation of this replacenent regulation.

1. POLICY

A Section 236 projects that are insured, HUD Held (where
the owner is current with respect to the nortgage
obligation), and formerly non-insured State Agency
projects that were refinanced under the Section 223(f)
program a/k/a Mtchell-Lana properties prior to
July 30, 1998, are eligible for consideration to
retain:

1. Excess Incone for project use; or

2. Excess Incone generated on or after Cctober 20,
1999, (the effective date of the FY 2000
Appropriations Act) for non-project use.

B. Non-insured State Agency projects whose nortgages are
assi sted under the Section 236 program and projects
with formerly HUD-i nsured nortgages (now HUD- hel d



nort gages) that are not current on the nortgage
obl i gati ons:

1. May retain Excess Incone generated on or after
Cct ober 20, 1999, (the effective date of the FY
2000 Appropriations Act) for project and non-
proj ect use.

Not e: The application deadline for this category
of projects is Cctober 31, 2000.

2. Cannot retain Excess |Incone generated on or after
Cctober 1, 2000, for project or non-project use
unl ess such retention and use is approved in
advance in an Appropriation Act.

Prior HUD approval is needed.

HUD will not w thhold approval of a nortgagor’s request
to retain Excess Incone because of the existence of
unpai d Excess I ncone charges, if such incone is being
repaid over a period of time in accordance with a

Wor kout or Repaynment Agreenent with the Secretary

unl ess the nortgagor is in violation of such Agreenent.

1. Al owners nust inmediately remt to HUD al
Excess I ncone generated before Cctober 20, 1999,
unl ess they have been approved for retention of
Excess I ncone under an approved Preservation Plan
of Action (POA or Notices H 98-10 or H 99-28).

2. If an owner fails to remt to HUD all Excess
| ncone generated before Cctober 20, 1999, and was
not approved under a POA or predecessor Notice,
the Excess Inconme will then be considered unpaid.

RETAI NI NG SECTI ON 236 EXCESS | NCOVE

Definition: Excess Incone consists of cash collected
as rent fromthe residents by the nortgagor, on a
unit-by-unit basis, that is in excess of either the
HUD- approved unassi sted Basic Rent or the New

Aut hori zed Rent under the Section 8 nmark-up-to-market
program The unit-by-unit requirenment necessitates
that if a unit has Excess Incone, it nust be returned
to HUD. It is not permissible to do an aggregate

cal cul ation of the Excess Incone for all occupied rent-
paying units, and then to offset or subtract fromthat
figure any unpaid rent from occupied or vacant units,




before remtting Excess Incone to HUD. O fsets are
statutorily not permtted.

NOTE: There is no Excess | ncone associated with
units where Section 8 is available or utilized.

VWho May Participate and Retain Excess | ncone.

1. For Project Use: Effective October 20, 1999,
t hrough Septenber 30, 2000, all nortgagors of
projects receiving Section 236 Interest Reduction
Paynments are eligible for consideration to retain
Excess Income under the terns of this Notice
unl ess the nortgagor owes HUD Excess | nconme from
prior periods. (For prior periods of tinme, the
right to retain Excess Incone for project use is
governed by predecessor Notices, e.g. H 98-10 and
H 99-28) 1In such a case, the nortgagor is no
| onger eligible for retention of Excess |Incone
unl ess it has a Wrkout or Repaynment Agreenent
acceptable to HUD and is current in paynents under
such Agreenent. All past due unpai d Excess | ncone
must be paid in full to HUD before future Excess
| ncone may be retained, with the exception of
t hose nortgagors: (a) who are remtting Excess
| ncone over a period of tine in accordance wth,
and current in paynents under, a Wrkout
Agreenent with the Secretary, or (b) who have been
wi t hhol di ng such income generated after
Cct ober 20, 1999, awaiting instructions from HUD

2. For Non-Project Use: Effective the date of this
Noti ce through Septenber 30, 2000, all nortgagors
of projects receiving Section 236 Interest
Reducti on Paynents are eligible for consideration
to retain Excess Inconme for non-project use unless
they owe prior Excess Incone and are not current
in paynents under a HUD approved Wrkout or
Repaynment Agreenent or they fall within any of the
cat egori es bel ow

a. The Reserve for Replacenment is not fully
funded.
b. The project under the statute is not “well

mai nt ai ned housi ng i n good condition” which
the Departnent interprets to nean the
nortgagor has failed to nmaintain the property
in decent, safe, and sanitary condition and
in good repair in accordance with HUD s



Uni f orm Physi cal Conditions Standards
described in 24 CFR Part 5, Subpart G and the
State/local Code. A score of 60 or above on
the Real Estate Assessnment Center (REAC)
physi cal inspection can support a finding
that the property is in the required “good”
condition. A Conprehensive Needs Assessnent
that finds there are no significant current
repair or mai ntenance needs can al so support
a finding that the property is in the

requi red “good” condition.

The nortgagors have engaged in any one of the materi al
adverse financial or managerial actions or om ssions
listed bel ow

1

materially violated any Federal, State, or |ocal

| aw or regulation with regard to their project or
any other federally assisted project, after
recei pt of notice and an opportunity to cure;

materially breached a contract for assistance
under section 8 of the United States Housing
Act of 1937, after receipt of notice and an
opportunity to cure;

materially violated any applicable regulatory
or other agreenent with the Secretary or a
participating admnistrative entity, after
recei pt of notice and an opportunity to cure;

repeatedly and materially violated any Federal,
State, or local law or regulation with regard to
the project or any other federally assisted

proj ect ;

repeatedly and materially breached a contract for
assi stance under section 8 of the United States
Housi ng Act of 1937;

repeatedly and materially violated any applicable
regul atory or other agreenent with the Secretary
or a participating admnistrative entity;

repeatedly failed to make nortgage paynents at
ti mes when project incone was sufficient to
mai ntai n and operate the property;

materially failed to maintain the property in
decent, safe and sanitary condition and good



repair after receipt of notice and a reasonabl e
opportunity to cure and;

commtted any actions or om ssions that would
war rant suspensi on or debarnment by the Secretary.

Ef fective October 1, 2000, and thereafter, the Section 236
projects that are insured, HUD-Held (where the owner is
current with respect to the nortgage obligation) and the
Mtchell -Lama properties that were refinanced under the
Section 223(f) programprior to July 30, 1998, are

allowed to retain Excess Incone generated on or after

Cctober 1, 2000 if they neet the eligibility requirenents of
this Notice.
NOTE: Current |aw provides that owners of non-insured

State Agency projects whose nortgages are assisted
under the Section 236 program and owners of projects
with formerly HUD-insured nortgage (now HUD- hel d

nort gages) that are not current on the nortgage
obligations are not permtted to retain Excess |ncone
for project or non-project use on or after Cctober 1,
2000, unless such retention and use is approved in
advance in an Appropriation Act.

V. USAGE OF EXCESS | NCOMVE

For Project Use: Excess Incone may be used for any project

pur pose. Exanples are:

1

5.

Proj ect operating shortfalls, including repair
costs;

Repair cost identified such as in the

Conpr ehensi ve Needs Assessnent, including

i ncreasi ng deposits to the Reserve Fund for

Repl acenments to a |imt necessary to adequately
fund the reserve

Servi ce Coordi nat ors;

Nei ghbor hood networks | ocated at the project for
proj ect residents; and

Enhanced supportive services for the residents.

NOTE: Nonprofit entities are not permtted to derive

profit or gain fromthe project. Therefore,



Excess I ncone retai ned for non-project use is
limted to those activities that carry out an
entity’ s nonprofit purpose.

REQUESTI NG HUD s APPROVAL TO RETAI N EXCESS | NCOVE

For project use:

1. Submit a witten request to the local Field Ofice
and;
2. Briefly describe the proposed use of Excess

| ncone, the period for which the Excess Incone is
bei ng retai ned and anmount or percentage of Excess
| ncone request ed.

For non-project use: Submt a witten request to the
local Field Ofice.

Omners have until October 31, 2000 to submt a

request to retain Excess Incone generated in FY 2000
(on or after Cctober 20, 1999) or to be generated in FY
2001. Thereafter owners nust submt a request in
advance to retain Excess Income; otherw se the
requirenent is that all Excess Incone nust be returned
to HUD nont hly.

Mort gagors who nay have been hol ding their Excess
| nconme accrued on or after COctober 20, 1999, while
awai ting further instructions from HUD nust:

1. | medi ately return all Excess Inconme prior to the
date of this Notice s issuance if upon review of
the provisions of this Notice, they will not be

applying to retain Excess |Inconme generated on or
after Cctober 20, 1999.

2. Submit, by October 31, 2000, a witten request to
the HUD Field Ofice to retain any FY 2000 Excess
| ncone generated on or after QOctober 20, 1999, if
the nortgagor/owner is interested in retaining
such Excess Incone. The request must contain the
sane information as required in Sections V. A or B
above and;



3. When the Field Ofice approves the request to
retain Excess Incone, prepare and mail a revised
For m HUD- 93104, Monthly Report of Excess | ncone,
to Excess Rental Incone, P.O Box 360333M
Pittsburgh, PA 15250 and a copy to the Field
Ofice.

NOTE: Mortgagors in the above category, who have
not submtted updated reports to the above
address and a copy to the Field Ofice nust
do so pronmptly.

Mort gagors who have been remtting Excess Incone to
HUD on a continual basis: Can submt a witten request
to the Field Ofice for the retention of Excess Incone
generated after the date of this Notice s issuance.

The request nust contain the same information as
required in Sections V. Aor B, but relate to the
proposed uses for the Excess Inconme, which the

nort gagor seeks to retain.

NOTE: \When the owner proposes to use Excess Incone in
a manner different fromwhat was approved, HUD s
witten approval is required.

HUD Field Ofice response: HUD staff will reviewthe
nmortgagor’s request and issue a letter of perm ssion or
deni al .

1. The approval letter fromHUD permtting the owner
to retain excess incone nust, at a m ni num
expressly assert:

a. Retention rights are for the tine specified
in the approval letter, but cannot extend
beyond t he current FY;

b. Failure of the owner to naintain the
property, at all tines, in a condition that
is “decent safe and sanitary, and in good
repair” is grounds for HUD to rescind the
approval (See section 5,0;

C. Failure of the owner to retain the Reserve
for Repl acenment account, at all tinmes, in a
fully funded amount is al so grounds for HUD
to rescind the approval (See section 5, G;



d. | f excess incone is not used for the proposed
pur pose that the owner described inits
application (See par. 5 A 2, such inconme nust
be returned to HUD, unless the owner has
obt ai ned prior HUD approval for an alternate
use;

e. | f the owner does not return the excess
inconme that it received as a result of
assurances provided (but not lived up to),
the retention of that incone is a violation
of the Regul atory Agreenent for which there
are enforcenent renedi es since the Regul atory
Agreenent requires that excess incone be
remtted to the Conm ssioner.

2. A denial letter fromHUD nust cite the specific
reasons for denial and state what woul d be
required of the nortgagor to receive HUD s
perm ssion to retain Excess |ncone.

NOTE: When the nortgagor has corrected the
conditions to HUD s satisfaction, the field
office is authorized to advise the
nortgagor in witing to begin to retain
Excess Incone on a prospective basis for
the period requested by the owner but for
no | onger than the remai nder of the fiscal
year.

Updat e Real Estate Managenent System (REMS): Proj ect
Managers in the Field Ofice should update the
Excess Incone Section in the Loan Information Det ai
Screen in (REMS). For information on accessing and
using the Loan Information Detail Screen refer to
Chapter 5 of the REMS User Qi de.

NOTE: This does not apply for non-insured State Agency
proj ects whose nortgages are assisted under the
Section 236 program

HUD s Wthdrawal of Approval to Retain Excess |ncone:

1. The retention of Excess Incone by nortgagors is a
privilege, not a right, extended by the Departnent
to responsi bl e owners.

2. HUD nay wi t hdraw approval :
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a. if at any tine an owner fails to neet basic
eligibility enunerated in Section Il B and
G

b. for not using the Excess |Incone for purposes

the owners had comm tted;

C. where the owner has been approved for
retention of Excess Incone for non-project
use, if at any time during the FY that such
approval is operative the ower fails to
mai ntain the property in decent, safe and

sanitary condition and in good repair, or if it

fails to maintain full funding of the required
reserves. A REAC physical Inspection score of
bel ow 60 can support a finding that the housing is
no |l onger in decent, safe and sanitary condition
and in good repair.

Any Excess Incone inappropriately used nust be
repaid to HUD and will be considered for

enf orcenment purposes as a m suse of Governnent
f unds.

a. The HUD Field Ofice will notify the
nortgagor via certified mail that the
authorization to retain Excess Incone is
w thdrawn. The letter nust state:

1) The effective term nation date which
shoul d be the date HUD determ ned t hat
the owner is not in conpliance with
HUD s requirenments

2) Specific reasons for HUD s w t hdrawal of
approval ;

3) What actions are needed to restore
recei ving Excess | ncone; and

4) Request a return of such inconme to HUD
in the anmount that was not properly
used.

b. An owner may appeal HUD s deci sion by
submitting a letter stating the basis for
reconsi deration. The letter should include
docunent ati on supporting a review of the
deni al and shoul d be addressed to the
Hub/ Program Center Director.
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C. Upon recei pt of the additional information,
t he Hub/ Program Center Director will have 30
days to make a final determ nation and
respond in witing back to the owner. The
Hub/ Program Center Director can either:

1) Affirmthe withdrawal of the right to
retain Excess Inconeg;

2) Reverse that decision; or
3) Wher e appropriate, request additional

informati on fromthe owner.

VI . REPORTI NG REQUI REMENTS

A Rem tting Excess Inconme to HUD: All Excess Incone that
owners are not authorized to keep is the property of
t he Federal Government.

1. It nust be remtted to HUD nonthly w thout any
del ay for any reason.

2. Multifamly Housing will turn over to the
Enf orcenment Center, for appropriate action, all
cases where nortgagors, their managi ng agents, or
ot hers have inproperly retained Excess | ncone.

B. Account i ng

1. The collection and retention of Excess Incone by
the nortgagors of eligible projects shall be
treated as follows in the required annual audited
financi al statenents.

a. Ret ai ned Excess | ncone consi dered Rent
Revenue shoul d be booked using Account No.
5194, "Ret ai ned Excess | ncone.”

b. Excess Incone remtted to HUD nust be
di scl osed by the auditor in Account No. 5191,
“Excess Rent”.

C. Nonprofit nortgagors subject to the Single
Audit Act and OMB Circular A-133 need to
i ncl ude retai ned Excess Incone in the formula
used to cal cul ate expended feder al
assi st ance.
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d. | f an owner retains Excess |Incone w thout
prior authorization fromHUD, or uses Excess
| nconme for unauthorized purposes, it should
reported as a finding in the annual audited
financi al statenents.

NOTE: Funds that the nortgagors are authorized to
retain for non-project use are not
considered distributions to the nortgagors.
These funds should not be shown on the
conmput ati on of surplus cash

2. The above accounting procedures do not apply to
non-i nsured State Agency projects whose nortgages
are assisted under the Section 236 program

O her Reporting Requirenents: Wthin the deadlines as
may be established by HUD for the subm ssion of the
annual audited financial statenents, the nortgagors of
eligible projects shall provide the |ocal HUD Ofi ce,
on an annual basis, two copies of a brief narrative
description of the anpbunt of Excess |Incone retained
during the prior FY of the project and the uses made of
that retained Excess Incone. On a case-by-case basis,
HUD may require nore detailed information.

The narrative report should be one page in Iength and
must contain the follow ng certification:

“I certify that: (1) the amount of Excess | ncone

retai ned and used was for the purpose approved by HUD
(2) all eligibility requirenents for retaining Excess
| ncone were satisfied for the entire reporting peri od;
and (3) all the facts and data on which this report is
based are true and accurate. Warning: HUD wil |
prosecute false clains and statenents. Conviction may
result in crimnal and/or civil penalties (18 U S. C
Sections 1001, 1010, 1012, 31 U S.C Sections 3729,
3802).”

Failure to submt this narrative Report, or any
addi tional information requested by HUD, could

j eopardi ze the privilege of retaining future Excess
| ncone,

Local HUD Ofice Actions: The | ocal HUD offices shoul d
review t he annual descriptions for general conpliance
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with the nortgagor’s intended uses of Excess |ncone and
ask nortgagors for clarification as necessary.

E. Ef fective Date: This policy is effective on the date of
the Notice’s issuance but applies retroactively to
cover excess income generated by owners since
Cct ober 20, 1999, (the effective date of the FY 2000
Appropriations Act) in those cases in which owers have
been retaining such incone.

WIlliam C. Apgar
Assi stant Secretary for Housing -
Federal Housi ng Comm ssi oner

Public reporting burden for this collection of information
is estimated to average 15 m nutes per response, including
the tinme for review ng instructions, searching existing data
sources, gathering and maintaining the data needed, and
conpleting and reviewi ng the collection of information.

Thi s agency may not collect this information, and you are
not required to conplete this form unless it displays a
currently valid QvB control nunber.

This information is collected to obtain full benefits

aut hori zed by the anmended Section 236(g) of the National
Housing Act. The information will enable HUD to ensure that
project owners carry out their statutory obligations to
remt to HUD all Excess Incone that HUD has not authorized
themto retain. Responses are required to obtain and retain
the benefits authorized and mandated by Section 236 of the
Act. The information is considered nonsensitive, and there
are no assurances of confidentiality.

Privacy Act Statenent: The Departnent of Housing and Urban
Devel opment (HUD) is authorized to collect this information
by Section 236 of the National Housing Act, as anended, and
the Enpl oyer ldentification Nunber (EIN) by the Housing &
Communi ty Devel opnent Act of 1987, 42 U.S.C. 3543. The

i nformati on concerning the nonthly reporting of excess
income is being collected by HUD to: (1) ensure project
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owners conply with the programrequirenents to accunul at e,
saf eguard and pay HUD all rental charges collected in excess
of the basic rental charges, (2) recover and enforce
col l ection actions through repaynent plans and/or offset of
future subsidy billings in accordance with 24 CFR 17,

adm nistrative clainms, and assess civil noney penalties
pursuant to Section 416 of the 1987 Housi ng and Community
Devel opnent Act, as well as, (3) automate financi al
reporting needs. The EINis used as a unique identifier for
cl oser nmonitoring of owners and agents. HUD nay discl ose
this information to Federal, State and |ocal agencies when
relevant to civil, crimnal, or regulatory investigations
and prosecutions. It will not be otherw se disclosed or

rel eased outside of HUD, except as required and permtted by
law. Failure to provide the information could affect your
future participation in HUD prograns.



